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   HIGH COURT FORM NO (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District : Sonitpur 

IN THE COURT OF MUNSIFF NO 1, TEZPUR , SONITPUR 

PRESENT---- Aklima Begum, AJS 

   Munsiff No1,  

Sonitpur  Tezpur 

Friday, the 27th  day of January 2017 

   Title Suit No 117 of 2015 

1)Smt Bulu Bania 

2) Ranjan Bania  

3) Sri Pradip Bania 

4) Ms Rijumoni Bania 

5) Ms Niju Bania 

.......................Plaintiffs 

1) Union of India , rep by Commanding Officer 

2) The Commanding Officer 

................................Defendant 

 

  This suit coming on final hearing on 6/1/2017 in presence of  

Advocate for the plaintiff 

............... Sri S K Singh and others 

Advocate for the defendant  

Learned G.P 

 

And having stood for consideration to this day, the court delivered 

the following judgment:- 
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J U D G M E N T 

1) The plaintiff’ has instated this suit for declaration of death of defendant no 1 . 

 

2) The plaintiff’s case in brief is that That plaintiff beg most respectfully to state 

as under:- 

 

That  the plaintiffs are permanent resident of Village Da-Parbotia, Sonari 

Gaon, P. O. Probatia, Districtf: Sonitpur, Assam and are the surviving legal 

heirs of Tilak Chandra Bonia. The Plaintiff No. 1 is his widow whereas the 

Plaintiffs No. 2, 3, ,4 & 5 are his sons & daughter respectively. There are no 

other legal heirs of Tilak Chandra Bonia except the plaintiffs. It is further 

stated that  Tilak Chandra Bonia, S/o late Tapeswar Bonia, and husband of 

the plaintiff No. 1, was an employee of 162 Military Hospital, Pin: 903162, C/o 

99 APO. He was a Mazdoor ( Civ) ( Civil Employee NO. 487922 trade) and was  

posted at 162 Military Hospital, Chabua, District: Dibrugarh ( Assam). He used 

to stay at Government Married accommodation quarter No. T- 9/11 B Sector, 

Dinjan cantonment, Tinsukia. 

 

It is further stated that That Tilak Chandra Bonia last visited his home at Da 

Parboria Soarigaon ( Sonitpur) on 11 December, 2006 and remained here 

upto 14 December, 2006 and thereafter he returned back to join his job at 

162 Military Hospital, Chabua, District: Dibrugarh ( Assam). Unfortunately, 

Tilak Chandra Bonia, went on missing from 13-01-2007 . It was intimated 

to the plaintiffs by the defendants. The plaintiff no. 1 then rushed to 

Sainik Aspatal on 31-01-2007 in search of her husband. Thereafter, the 

defendant no. 2 lodged a FIR on 02-02-2007 with the Chabua P.S 

intimating about the missing of Tilak Ch. Bonia. The plaintiff no. 1 also 

wrote a letter to the defendant no. 2 on 10-02-2007 which was 

forwarded by the defendant no. 2 to the Chabua P.S on 12-02-2017. It is this 

information of the plaintiff no. 1 that was entered into a General Diary ( 

GDE No. 365 dated 15-02-07) on 15-02-07 as now appears from 

information secured through making application under Right to information 

Act. 
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That Tilak Ch. Bonia remained missing. His whereabouts were not found. The 

defendant no. 2  wrote to the Superitendent of Police, Dibrugarh, on 17-08-07 

seeking intervention. The defendant no. 2 sent a reminder on 05-11-07 to the 

SP. Dibrugarh. 

It is stated that on 24-06-08 the belongings of Tilak Ch. Bonia were given to 

the plaintiff no. 1. After few years of Tilak Ch. Bonia went missing, these 

plaintiffs also approached the department for getting the benefits available 

after the death of Tilak Ch. Bonia. However, the officials of defendants 

directed through letter dated 07-01-14 sent to the plaintiff no 1 to get a 

declaratory decree from civil court apart from asking other documents. The 

other documents sought were available except declaration. 

3) It is stated that the stipulated period of seven years time have passed since 

the date of missing of Tilak Ch. Bonia. For taking presumption of his death 

under section 108 of the Indian Evidence Act. The period started on 13-01-07 

and thereafter. The presumption of continuation of being alive of Tilak Ch. 

Bonia. Ceases at the expiration of seven years from the perios when Tilak Ch. 

Bonia was not heard of, i.e. on 13-1-07 and was not heard of prior to the date 

of institution of this suit, and hence, this Hon’ble Court can presume that Tilak 

Ch. Bonia is dead having not been heard or, for a  period of seven years by 

those who would naturally have heard of him, if he had naturally been alive. It 

was expected that either the plaintiffs would have heard of him or the relative 

of Tilak Ch. Bonia who reside in  and around Sonitpur but no one has heard of 

since13-01-07 when he went missing. Even the defendants, where Tilak Ch. 

Bonia was serving, did not hear about him. 

It is further stated that  a notice u/s  80 of the CPC dated 28-05-15 was sent 

to the defendants since the defendants could have presumed the death after 

expiry of the period of seven years and could have easily extended the service 

benefits to the plaintiffs or to the wife of the deceased as are permissible. The 

plaintiffs have been living hand to mouth and therefore requested the 

defendants to presume the death of Tilak Ch. Bonia. The defendants remained 

unmoved even after receiving the statutory notices sent through Registered 



 

 
Page | 4  

 

post ( posted on 29-05-15). The declaration by a civil court as regard to 

presumptive death of person is not mandatory and is only a safeguard. Since, 

in the instant case, the defendants have the knowledge of missing of Tilak Ch. 

Bonia and about failure of the police to trace him or having no one heard of 

him after 13-01-07, the presumption ought to have been taken to obviate the 

difficulties of the plaintiffs but the defendants did not do that.  

It is stated that  it has become necessary to institute the present suit for 

declaration that Tilak Ch. Bonia to be presumed to be death under section 108 

of India Evidence Act, and a decree be passed enabling the plaintiff to get the 

benefits available after the demise of Tilak Ch. Bonia. 

The plaintiff prays therefore as under:- 

The suit be kindly decree declaring that Tilak Ch. Bonia husband and father of 

the plaintiffs is dead who has not been heard of for a period of seven years. 

Any other relief or reliefs which the court deems fit and proper my kindly be 

also decreed. 

4) The summon was issued to defendants who have appeared but has not filed 

W.S but contested the suit without any W.S and cross examined the PWs. 

 

As there is no written statement filed by the defendant no issues were framed 

in this suit. However for sake of convenience the following point for 

determination is formulated in this suit. 

Whether the plaintiff is entitled to get any decree as prayed for? 

The plaintiff sided adduced the evidence of one PW,  the plaintiff herself and 

exhibited some documents in support of her case. 

I have heard the arguments advanced by the learned counsel for the plaintiff. 

I have perused the material on record. The material on record and submission 

made on behalf of the plaintiff have received due consideration of this court. 
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5) Discussion,Decision and Reason thereof 

Point for determination-- Whether the plaintiff is entitled to get any 

decree as prayed for? 

The plaintiff prays therefore as under:- 

The suit be kindly decree declaring that Tilak Ch. Bonia husband and 

father of the plaintiffs is dead who has not been heard of for a period 

of seven years. 

Any other relief or reliefs which the court deems fit and proper my 

kindly be also decreed. 

The plaintiff has examined herself as PW1 in support of his case and exhibited 

some document. PW 1 who is the plaintiff in this case in her evidence in chief 

supported the averment of the plaint in toto and deposed that Tilak Chandra 

Bonia, S/o late Tapeswar Bonia, and husband of the plaintiff No. 1, was an 

employee of 162 Military Hospital, Pin: 903162, C/o 99 APO. He was a 

Mazdoor ( Civ) ( Civil Employee NO. 487922 trade). He was posted at 162 

Military Hospital, Chabua, District: Dibrugarh ( Assam). He used to stay at 

Government Married accommodation quarter No. T- 9/11 B Sector, Dinjan 

cantonment, Tinsukia. 

 

It is further stated that That Tilak Chandra Bonialast visited his home at Da 

Parboria Soarigaon ( Sonitpur) on 11 December, 2006 and remained here 

upto 14 December, 2006 and thereafter he returned back to join his job at 

162 Military Hospital, Chabua, District: Dibrugarh ( Assam). Unfortunately, 

Tilak Chandra Bonia, went on missing from 13-01-2007 . It was intimated to 

the plaintiffs by the defendants. The plaintiff no. 1 then rushed to Sainik 

Aspatal on 31-01-2007 in search of her husband. Thereafter, the defendant 

no. 2 lodged a FIR on 02-02-2007 with the chabua P.S intimating about the 

missing of Tilak Ch. Bonia. The plaintiff no. 1 also wrote a letter to the 

defendant no. 2 on 10-02-2007 which was forwarded by the defendant no. 2 

to the Chabua P.S on 12-02-2017. It is this information of the plaintiff no. 1 
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that was entered into a General Diary ( GDE No. 365 dated 15-02-07) on 15-

02-07 as now appears from information secured through making application 

under Right to information Act. 

That Tilak Ch. Bonia remained missing. His whereabouts were not found. The 

defendant no. 2  wrote to the Superitendent of Police, Dibrugarh, on 17-08-07 

seeking intervention. The defendant no. 2 sent a reminder on 05-11-07 to the 

SP. Dibrugarh. 

PW 1 further deposed that on 24-06-08 the belongings of Tilak Ch. Bonia were 

given to the plaintiff no. 1. After few years of Tilak Ch. Bonia went missing, 

these plaintiffs also approached the department for getting the benefits 

available after the death of Tilak Ch. Bonia. However, the officials of 

defendants directed through letter dated 07-01-14 sent to the plaintiff no 1 to 

get a declaratory decree from civil court apart from asking other documents. 

The other documents sought were available except declaration. 

 The PW 1 has exhibited the following documents  

Ext 2 Birth Certificate of Plaintiff no 1 

Ext 3 Birth Certificate of Pradip Bania 

Ext 4  School Certificate of Rijumoni Bania 

Ext 5 School Certificate of Niju Bania 

The above mentioned exhibits fortified that the plaintiff are legal heir of Tilak 

Bania.  

The PW 1 also exhibited the following documents – 

Ext 1 Letter no F 249(3) 

 Ext 6 letter dated 2/2/2007 

Ext 7 letter dated 10/2/2007 

Ext 8  intimation to Chabua P.S 
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Ext 9 letter dated  12/2/07 

Ext 10 letter dated 17/8/2007 

Ext 11  and 12 letter dated 5/11/2007  and 27/5/2007 

Ext 13 proceeding of board of officers. 

Ext 14 letter dated 7/1/2014 

Ext 15 letter dated 20/1/2014 

Ext 16  RTI to SP dated 14/3/2014 

Ext 17 postal receipt 

Ext 18 reply of RTI 

Ext 19 notice u/s 80 C.P.C 

Ext 20 (1) and (2) are postal receipt. 

The averment of PW 1 that Tilak Chandra Bania is an employee under defendant 

no 2 and that he went on missing since 13/1/2007 remained un-assailed and 

intact.  Ext 1 fortified the averment that Tilak Ch Bania is an em-ployee under 

defendant no 2. In cross examination also PW 1 has deposed that her father 

remained absent from duty since 13/1/2007 and same was intimated to Chabua 

Police Station vide a leter dated 2/2/2007 which was exhibited as Ext 6. On 

perusal of above exhibit 6  it is found that  Defendant no 2 vide Ext 6 has 

intimated the SHO Police Station Chabua that Tilak Ch Bania remained absent 

from Duty from 13/1/2007  and requested to investigate the whereabouts of CIV 

Mazdoor Sri Tilak Chandra Bania. Hence Ext 6 letter fortified the averment of PW 

1 that Tilak Ch Bania went  on missing from 13-01-2007 .   

The plaintiff no. 1 then rushed to Sainik Aspatal on 31-01-2007 in search of her 

husband. Thereafter, the defendant no. 2 lodged a FIR on 02-02-2007 with the 

chabua P.S intimating about the missing of Tilak Ch. Bonia. The plaintiff no. 1 

also wrote a letter to the defendant no. 2 on 10-02-2007 which was forwarded 

by the defendant no. 2 to the Chabua P.S on 12-02-2017. It is this information of 
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the plaintiff no. 1 that was entered into a General Diary ( GDE No. 365 dated 15-

02-07) on 15-02-07 as now appears from information secured through making 

application under Right to information Act. The averment of PW 1 remained un-

assailed.  

Ext 7 and Ext 8  also shows that  wife of Tilak Chadra Bania  had written letter to 

defendant intimating that Tilak Ch Bania had not visited the native village after 

11/12/2007. Ext 9 also shows that application filed by Bulu Bania was forwarded 

to SHO Chabua Police Station for necessary action. Ext 10 also shows that vide 

Ext 10, defendant no 2 has intimated the Superintendent of Police Dibrugarh 

about absence of Tilak Bania from duty since 13/1/2007 . Ext 11 also reflected 

that vide Ext 11 defendant no 2 had again wrote to S.P Dibrugarh stating that  

no intimation was received till date as per the request made vide letter dated 

17/8/2007. about non receipt of any intimation . Ext 12 shows that vide Ext 12 

the wife of Tilak Bania was requested to be present on 24/6/2008 to open the 

Qtr No T 9/11 B . In that letter also the defendant no 2 has stated that Tilak Ch 

Bania remained absent continuously  since 13/1/2007. Ext 13  also shows that  to 

open the Qtr No T-9/11 sector B , Board meeting was held  and in pursuant to 

order proceeded to open the Qtr no T 9/11 sector B Dinjan Cant  to carry out 

physical Counting . 

Hence Exhibits  fortifies the averment of plaintiff regarding lodging of FIR, taking 

all steps for searching Tilak Ch Bania. The defendant has cross examined the PW 

1 but  defendant failed to rebut the above averment of plaintiff.  The PW 1 in 

cross examination also   deposed that Hospital Authority has informed that his 

father has not gone to duty since 13/1/2007 and vide letter dated 2/2/2007 it 

was intimated to Chabua Police. It is also stated that vide Exhibit 14 the 

defendant has asked him to get decree of death for his father to avail the 

benefits payable in first instance to Next of Kin.( NOK).   I have perused the Ext 

14 which fortified the above mentioned fact. The defendant failed to rebut the 

claim of defendant.  

From the above , Tilak Bania went on mission from 13/1/2007 and defendant no 

2 and plaintiff have made every possible attempt to search the missing Tilak C 
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Bania.  But he was not found and no intimation was received regarding him. Ext  

16  shows that  on 14//3/2014 vide Ext 16 the wife of Tilak Bania has sought 

information regarding  missing of her husband vide GDE no 365 dated 15/2/2007 

and the outcome of said GDE no 365.  

Ext 18 shows that vide Ext 18 the S.P Dibrugarh has  given reply against Ext 16 

wherein it is stated that  on receipt of information , GDE entry was made vide 

Chabua GDE 365 dated 15/2/17 and entered in man missing register vide MMR 

No 3/2017 dated 15/2/17 and endorsed  to ASI Biraj Das for Enquiry. It is also 

replied that during enquiry , necessary steps has been taken to trace out the 

missing person Sri Tilam Ch Bania and his present location but not effect till date. 

From the above it appears that It also shows that police has made attempt to 

trace out  Tilak Bania but said Tilak Bania could not be traced out by police. . 

The evidence of PW 1 remained un-assailed and unrebuted. From the above 

evidence it has become crystal clear that the plaintiff is able to prove that  Tilak 

Bania went missing and has not returned. It is also proved that all the necessary 

steps has been taken by family  of Tilak Bania  for tracing out of  Tilak Bania. 

PW 1 deposed that no news of the Tilak Bania could be found till date or whether 

he is dead or alive and a period of 7 years have already passed without any news 

of him.  Ext 18 fortified that till date Tilak Ch BAnia could not be traced out by 

police. The PW 1 has deposed that had the defendant no 1 been alive then it 

would have been quite natural to the plaintiff and her mother to hear about him.  

Hence it has become necessary to declare that defendant no 1 is dead. The 

evidence of PW regarding unheard of defendant for seven year remained un-

assailed. The defendant during cross of PW 1 failed to elicit anything  to show 

that said Tilak Ch Bania  is alive . No evidence is adduced by defendant side to 

rebut the claim of the plaintiff.  Hence the plaintiff by adducing evidence of PW 1 

and by exhibiting the above mentioned exhibited documents has proved that the  

Tilak Bania went missing and was not heard since his missing on 13/1/2007 

inspite of vigorous search made by family member and police. 

I have gone through the provision of section 108 of Indian Evidence Act 1872 

which is reproduced below— 
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108. Burden of proving that person is alive who has not been heard of for seven 

years [ 1provided that when ] the question is whether a man is alive or dead , 

and it is proved that he has not been heard of for seven years by those who 

would naturally have heard of him if he had been alive, the burden of proving 

that he is alive is shifted to the person who affirms it. 

From the above it transpires that if it is prove that a person has not been heard 

of for seven years then the burden to prove that he is alive shifts to the person 

who claimed that said person is alive.  In the present case the plaintiff is able to 

prove that  Tilak Bani went missing since 13/1/2007 and in-spite of lodging of 

FIR , GDE entry,  he was not traced out. The plaintiff who would naturally have 

heard of him if he had been alive deposed that she had not heard of him since 

his missing.  No person has come up to state that they has seen  Tilak Bania. 

The defendant under whom the said Tilak Ch Bania worked  has also not been 

able to prove that they have seen Tilak Ch Bania during the period  since 

13/1/2007. Hence plaintiff is able to discharge his burden. On the other hand the 

defendants failed to discharge their burden as stated above to prove that Tilak 

Bania is alive.  

There is nothing on record to show that what they deposed is not true or 

embellished. The plaintiff through his evidence on affidavit fully supported and 

corroborated the averment made it the plaint. The evidence of PW1 gets fortified 

by exhibits. As such I find the story of the plaintiff side to be plausible and 

probable and convincing. Therefore the preponderance of probability lies in 

favour of plaintiff. 

After considering all the fact and circumstances of the case I am of the opinion 

that the plaintiff is able to prove his case that the defendant no 1 is not heard of 

since 2007. Hence, entitled to get the decree as prayed for.  

The point for determination is answered in affirmative. 
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O r d e r 

In conclusion the suit is decreed on contest with cost. It is declared that the 

plaintiff is entitled to the decree as prayed for. It is declared that Tilak Ch Bania 

is not heard of since 13/1/2007 for which Tilak Ch Bania is hereby declared to be 

dead since he has not been heard of for seven years by those who would 

naturally have heard of him if he had been alive. 

 Prepare a decree accordingly. 

This judgment and order is delivered and operative part of this judgment is 

pronounced in the open court today, the 27th  day of January 2017 under my 

hand and seal of this Court. 

 

 

 

Munsiff No 1 

 Sonitpur Tezpur 
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APPENDIX 

(A) Plaintiff’s Witness 

1. PW-1   Bulu Bania 

(B)Plaintiff’s Exhibits 

Ext 1 Letter no F 249(3) 

Ext 2 Birth Certificate of Plaintiff no 1 

Ext 3 Birth Certificate of Pradip Bania 

Ext 4  school Certificate of Rijumoni Bania 

Ext 5 school Certificate of Niju Bania 

Ext 6 letter dated 2/2/2007 

Ext 7 letter dated 10/2/2007 

Ext 8  intimation to Chabua P.S 

Ext 9 letter dated  12/2/07 

Ext 10 letter dated 17/8/2007 

Ext 11  and 12 letter dated 5/11/2007  and 27/5/2007 

Ext 13 proceeding of board of officers. 

Ext 14 letter dated 7/1/2014 

Ext 15 letter dated 20/1/2014 

Ext 16  RTI to SP dated 14/3/2014 

Ext 17 postal receipt 

Ext 18 reply of RTI 

Ext 19 notice u/s 80 C.P.C 

Ext 20 (1) and (2) are postal receipt. 

 (C)Defendants witness 

NIL 

 (D) Defendants Exhibits  

NIL 

 

 

 

Munsiff No 1 

Sonitpur Tezpur 

 

 


